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MOTION FOR SUMMARY JUDGMENT

Trustee, Wi ley A . Wasden III (hereinafter "Trustee"), filed this three

count adversary proceeding on February 22, 1996, seeking (1) the release of certain liens

by taxing authorities, (2) the recovery of payments made in satisfaction of tax liens, and

(3) the autho rity to sell real property of the estate of Herbert M. Owens free and clear
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of pre and post-petition ad valorem tax liens.  These findings of fact and conclusions of

law are entered pursuant to Fed.R.Bankr.P. 7052.

FINDINGS OF FACT

The following facts are not in dispute.  On October 31, 1994, Debtor

filed the above bankruptcy proceeding as a Chapter 11 case.  On August 15, 1995, the

case subsequently was converted to a Chapter 7 and soon thereafter, Plaintiff was

appointed as the Chapter 7 Trustee.

At the time of filing, Debtor possessed a number of real estate parcels,

each secured by a debt deed to at least one mortgage le nder and encumbered by

statutorily perfected super-priority ad valore m tax liens.  D uring the pe ndency of this

case, many of these mortgage lenders have filed for relief from stay in order to exercise

their state law rights and foreclose upon their collateral.  After the grant of a motion for

relief and prio r to foreclosure , it is undisputed  that some len ders paid  off the tax liens

while other made payments in an amount equal to the tax liens to the Trustee.

In this adversary proceeding, Trustee pursuant to 11 U.S.C. Section

724(b) first requests ex tinguishment of all tax liens e ncumbering parcels o f real estate

for which he has received payment.  Trustee also seeks, pursu ant to 11 U.S.C. Sections

549 and 550, to recover post-petition pre-foreclosure payments made to the taxing

authorities in order to satisfy perfected ad valorem tax liens.  Finally, in Count III,

pursuant to 11 U.S.C. Section 724(b), Trustee seeks permission to subordinate ad
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valorem tax liens that have attached post-petition as permitted by 11 U.S.C. Section

362(b)(18).  The City of Sav annah an d Chatham Co unty have o bjec ted to  the T ruste e's

Motion and dispute his conclusions of law.

CONCLUSIONS OF LAW

I. Trustee prays that the City and the County be required to release their tax
liens as to those parce ls of real property  for which the mortgage lenders have
paid to the Trustee an amount equal to the unpaid ad valorem property taxes
as assessed against said parcels at the time of such payments.

In Count I , Trustee requests the relea se of liens he ld by the taxing

authorities that encumber property of the estate.  It is undisputed that some lenders

whose loans to Debtor are  secured by real property have paid to the Trustee an amount

equal to the ad valorem taxes owed.  The taxes have not been paid by the Trustee, and

the liens of record not released.  Trustee alleges that pursuant to 11 U.S.C. Section

724(b) and In re Forrest Marbury, 137 B.R. 554 (B ankr.D.Col. 1992), he may collect

and retain the amount of these taxe s yet require the taxing authorities to release the liens

in order to fund the administration of the estate, without selling the property in issue.

This issue has been discussed previously in Wasden v . City of Savannah, et al., (In re

Hernandez), Ch. 7 Case No. 93-40680, Adv. No. 95-4047, Motion for Reconsideration,

slip op. at 3-7 (Ban kr.S.D .Ga. M ay 29, 199 6)(Davis, J.).  Essentially, this Court held

that the Trustee does not have an independent right to collect tax payments and

extinguish tax liens pursuant to 11 U.S.C. Section 724(b).  Although courts often

interpret the term "property of the estate" broadly, Section 724(b) is only a provision that

provides for a method of distribution and does not grant the Trustee an independent

proper ty right.  See In re Forrest Marbury, 137 B.R . at 558 ("Section 724(b ) is merely



4

a distribution scheme providing  for the distribution of property of the estate").  In

general,  liens pass through bank ruptcy unaffected .  See Long v. Bullard , 117 U.S. 617,

620-621, 6 S.Ct. 917, 918, 29 L.Ed. 1004 (1886).  Without an express Code provision,

like Section 363(f), which grants a Trustee the authority to sell free and clear of liens

if he actually sells the real estate, I hold that the Trustee may not extinguish tax liens

merely by accepting payment of the amoun t of those liens.  Therefore, Count I of

Trustee's Motion for Summary Judgment is denied.

II. Trustee prays that the City and County be required to turn over to the
Trustee any post-petition payments made by  mortgage lenders of Debtor to
the City and County in satisfaction of prev iously unpaid ad valorem property
taxes assessed against property of the Debtor at the time his case was
converted to a Chapter 7.

In Count II, Trustee alleges that post-petition payments made to taxing

authorities prior to and during foreclosu re are property of the estate and, therefore,

should be recovered for the benefit of administrative claimants pursuant to 11 U.S.C.

Sections 549 and 550.  Trustee cites In re Forrest Marbury, 137 B.R. at 558, in support

of this proposition.  It is undisputed that payments from lenders have been made to the

taxing authorities subsequent to a Motion for Relief and prior to or during foreclosure.

In pertinent part, Section 549(a), entitled "Postpetition Transactions" states,

. . . [T]he trustee may avoid a transfer of property of
the estate--

11 U.S.C. § 549(a).  Essentially, Trustee interprets Section 724(b) as c reating a pro perty

interest of the estate which may be recovered pursuant to Section 549(a).  See In re

Forrest Marbury, 137 B.R . at 558; In re K.C. Machine & Tool Company, 816 F.2d 238
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(6th Cir.1986).  In other words, Trustee contends that any pre-foreclosure post-petition

payment of an ad valorem tax lien by a lender effectively "transfers" to the taxing

authorities Trustee's Section 724(b) interest - the ability to subord inate tax  liens. 

Trustee contends that this interest is recoverable pursuant to Section 549(a) as a  post-

petition transfe r equal to the  amount o f the tax paymen t.

As previously men tioned, Sec tion 724(b ) is not an independent grant

of a property right to the Trustee.  See Wasden v . City of Savannah, et al., (In re

Hernandez), Ch. 7 Case No. 93-40680, Adv. No. 95-4047, Motion for Reconsideration,

slip op. at 6.  Section 724(b) only creates an order of distribution which av oids certain

problems of the  circuity of liens.  See In re K.C. Machine & Tool Company, 816 F.2d

at 245.

[Section] 724(b) merely mandates a particular method
of distribution of what p rope rty is le ft in debto r's
estate at the time of distribution.

Id.  When considering the scope of Section 724(b), Courts have held that a trustee may

assert the benefit derived from Section 724(b) as a defense to a motion for compelled

abandon ment; however, this holding  falls short of reco gnizing an  independ ent property

right that may be recovered pursua nt to Section 549(a).

Section 549(a) allows the avoidance on ly of post-petition transfers of

estate property.  Section  541 defines property of the  estate and is lim ited to legal and

equitable  interests of the debtor.  Because  Section 72 4(b) runs only in favor of a Trustee



1  Any Section 724(b) power that the Trustee may have is provisionally waived upon the grant of stay relief.

When  foreclosure occurs pursuant to that relief,  the Section 724(b) power is extinguished.  On the other hand, if  the

Trustee elects to  sell the p rope rty, he m ay utilize  the distr ibution  sche me o f Sec tion 72 4(b).  Since he did not,

Sectio n 72 4(b) w ill not go vern th e distrib ution o f the pr ocee ds. 
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and not a debtor, by definition, any Trustee power contained in Section 724(b) is not

property of the estate, and is not recoverable under Section 549.

In Forrest Marbu ry, the Court appears to h old  that any pre-foreclosure

payment of a tax lien may be recovered pursuant to Section 549(a).  In that case, the

Court reasoned that because a lender could conceivably pre-pay a tax lien and extinguish

a trustee's 724(b) rights just prior to the sale of property all pre-foreclosure payments of

tax liens may be re covered b y the trustee whether he sells th e real prope rty or not.

Under the logic of the District's view, a mortgagee
could pre-pay a tax lien in advance of any sale and
eliminate the trustee's § 724(b) rights even when the
trustee is able to sell the property.  Such  a result would
clearly be contrary to the intent of § 724(b) . . . . No
one can state as an absolute that the trustee cou ld
never have effected a sale.

In re Forrest Marbury, 137 B.R. at 556.  I am sensitive to the Court's conce rn in Forrest

Marbury; however , by assuming that th e Trus tee  cou ld have  alw ays sold  the  proper ty,

the Forrest Marbu ry Court effec tively grants the Trustee an independent Section 724(b)

property right even though later in its order the Court concedes that Section 724(b) is

merely a distribu tion provision.  Id. at 558.  Section 724(b) is a distribution provision

and may be asserted  as a defense to compelled  abandon ment; how ever, it does not create

property of the estate.  Accordingly, Trustee's M otion to recover post-petition pre-

foreclosure payments of tax liens on property he has not and will not sell is denied.1



2  Bank ruptcy Re form A ct of 1994 , Pub.L.N o. 103-39 4, § 401, 1 08 Stat. 410 6, 4141  (1994).
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Consistent with my holding in Par t I, supra, I hold that the Trustee does not possess a

right to recover post-petition pre-foreclosure payments of tax liens and Court II of

Trustee's motion  is denied.  

III. Trustee prays for a determination that ad valorem  tax liens arising and
perfecting post-petition pursuant to the provisions of Georgia law and 11
U.S.C. Section 362(b)(18) and prior to  the sale of real property by the Trustee
may be stripped pursuant to Section 363(f) and subordinated pursuant to
Section 724(b).

 In 1994, Congress amended the Bankruptcy Code to include Section

362(b)(18), effective for all proceedings commenced after October 22, 1994.2  In

pertinen t part, tha t section  states, 

(b) The filing o f a petition . . . does not operate as a
stay--

(18) . . . of the creation or perfection of a statutory lien
for an ad valorem property tax . . . if such tax comes
due after the filing of the petition.

This amendment overruled the Second Circuit decision of In re Parr Meadows, 880 F.2d

1540, cert denied, 493 U .S. 1058, 110 S .Ct. 869, 107  L.Ed.2d 9 53 (1990 ) which held

that the automa tic stay prevents local governm ents from attaching a statutory tax lien  to

property of the estate, effectively granting a w indfall to secu red creditors  whose in terests

would  otherw ise be su bordinate to the se tax liens.  See In re Fischer, 184 B.R. 41, 45,

fn. 4 (Bankr.M.D.Tenn. 1995).  Trustee alleges in Count III that he intends to sell

certain real property and requests a determination that upon a sale pursuant to Section
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363(f) he may subordinate the taxing authorities' claims attaching to proceeds pursuant

to Section  724(b).  Previously, these tax lien claims received an administrative  priority

status.  Because of the addition of Section 362(b)(18) the y now are afforded a secured

position.

After reviewing  the language of Sec tion 724(b ), which does not distinguish

between tax liens created before or after the petition date, I ho ld that perfec ted post-

petition tax liens may be subordinated, after a sale free and clear of liens, in a manner

similar to pre-petition tax liens.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS  THE

ORDE R OF THIS COURT that Trustee's Motion for Summary Judgment is denied as

to Counts I and  II and g ranted a s to Count III. 

                                                    
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of November, 1996.


